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The Method in Their Withdrawal Madness 
The UK Government and the EU negotiating group have agreed on the text of a Withdrawal 
Agreement (WA) for Brexit. We commented in August this year on the previous EU draft in our two 
posts titled Draft EU/UK Agreement. ( https://eurout.net/2018/08/25/draft-eu-uk-agreement-1 ) 

In this post we won’t review the whole draft (585 pages) in detail, nor will we compare it with the 
previous draft; frankly both tasks would be beyond our patience. What we have done here, as many 
other commentators have not done, is to pick out key elements from the Articles and give our reasons 
why we believe that the UK Parliament should reject this proposed agreement (and why the UK 
Government should already have rejected it).  

Meanwhile meaningless negotiations continue on the future relationship (meaningless because of the 
intrusion of this WA into any post-transition future). While we cannot know at this stage what will be 
the terms of a future Agreement between the EU and the UK, there are clues in this DWA as to the 
intentions of the EU in this regard. 

For those who want to read more, the whole document can be downloaded from the EU’s website:  

https://ec.europa.eu/commission/sites/beta-political/files/draft_withdrawal_agreement_0.pdf 

We’ve quickly reviewed the whole draft Withdrawal Agreement, which is long and tedious, but only 
commented on what we regard as the most ‘exciting’ parts (quotations are indented in a different font). 
First we must deal with the claim that this is Mrs May’s agreement: 

Origin: European Commission, Task Force for the Preparation and Conduct of the 
Negotiations with the United Kingdom under Article 50 TEU. (our emphasis) 

Were it in doubt that the WA is an EU document, the contents confirm it, notably the long lists of 
regulations that the UK must obey during the transition period (e.g. pages 382-450). 

________________________________ 

From the PREAMBLE (pp. 2-5): 
RECOGNISING that, even if Union law will be applicable to and in the United Kingdom 
during the transition period, the specificities of the United Kingdom as a State having 
withdrawn from the Union mean that it will be important for the United Kingdom to be able 
to take steps to prepare and establish new international arrangements of its own, including 
in areas of Union exclusive competence, provided such agreements do not enter into force 
or apply during that period, unless so authorised by the Union  

The important phrase here is “take steps to”, which when taken with the proviso and “unless so 
authorised by the Union”, confirm that the UK will remain bound as an uncompetitive, semi-member 
for at least the transition period; a “vassal state” as this has fairly been called. 

UNDERLINING that this Agreement is founded on an overall balance of benefits, rights and 
obligations for the Union and the United Kingdom  

This is the usual PR guff; all rights will remain with the EU and all obligations will fall on the UK. 

NOTING that in parallel with this Agreement, the Parties have made [precise Title of the 
JPD]  

This is the only reference in the WA to “the JPD”. We assume that someone in each party knows what 
this means and knows what it commits the UK to; we can’t know from here. (Google seems only to 
know ‘Junior Professional in Delegation’, which doesn’t help in this context.) 

 From Part 1 Common Provisions, Article 4: 

1. The provisions of this Agreement and the provisions of Union law made applicable by 
this Agreement shall produce in respect of and in the United Kingdom the same legal 
effects as those which they produce within the Union and its Member States.  

So, in effect, the UK will remain bound by the membership terms as they are at present (and as they 
may be modified during the transition period – see below). With the possible exception of the 
PROTOCOLS, which we look at below (pp. 14-18) 
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2. The United Kingdom shall ensure compliance with paragraph 1, including as regards the 
required powers of its judicial and administrative authorities to disapply inconsistent or 
incompatible domestic provisions, through domestic primary legislation. 

The UK government agrees that it will not introduce legislation that is incompatible with EU law but 
also that it will modify any existing rules that the EU deems to be “inconsistent or incompatible”. 

3. The provisions of this Agreement referring to Union law or to concepts or provisions 
thereof shall be interpreted and applied in accordance with the methods and general 
principles of Union law.  

EU are in charge. 

4. The provisions of this Agreement referring to Union law or to concepts or provisions 
thereof shall in their implementation and application be interpreted in conformity with the 
relevant case law of the Court of Justice of the European Union handed down before the 
end of the transition period.  

We can forget British Common Law and its basis in precedent; the CJEU will continue to decide for 
us. The ECJ is mandated in principle to make judgments that further the intentions (as they interpret 
them) of the EU treaties. This justice is therefore prejudiced (pre-judged) in favour of the EU 
institutions, whereas under UK law the commons (we) may challenge the authorities and hope to win 
the case. 

5. In the interpretation and application of this Agreement, the United Kingdom's judicial and 
administrative authorities shall have due regard to relevant case law of the Court of Justice 
of the European Union handed down after the end of the transition period.  

The phrase “due regard to” is suitably squishy but they mean to continue to override UK law, and the 
UK government want us to believe that this will be satisfactory, so fundamentally we will not be 
leaving the EU since we will be tied by any arbitrary rules it chooses to ‘hand down’ (the very 
expression typifies EU autocracy). 

 From Article 5: 

This Article is without prejudice to the application of Union law pursuant to this Agreement, 
in particular the principle of sincere cooperation.  

This reads as if “the principle of sincere cooperation” is written into Union law, whatever it might 
mean in practice; which is that we (the EU) will cooperate sincerely to make sure that you (the UK) 
never pose any threat to us. We wonder how this ‘principle’ would stand up in court – or in arbitration 
(see Part Six, Title III Dispute Settlement  (pages 280-295) and our comment on pp.12f) 

 From Article 6: 

1. … unless otherwise provided in this Agreement all references in this Agreement to Union 
law shall be understood as references to Union law, including as amended or replaced, as 
applicable on the last day of the transition period.  

Here it is: “as amended or replaced”. We’re stuck and have no say in it (see the next article). 

 From Article 7: 

1. For the purposes of this Agreement, all references to Member States and competent 
authorities of Member States in provisions of Union law made applicable by this Agreement 
shall be understood as including the United Kingdom and its competent authorities, except 
as regards:  

(a)  the nomination, appointment or election of members of the institutions, bodies, offices 
and agencies of the Union, as well as the participation in the decision-making and the 
attendance in the meetings of the institutions;   

(b)  the participation in the decision-making and governance of the bodies, offices and 
agencies of the Union;   

(c) the attendance in the meetings of the committees … 
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Legislation without representation. Did we learn nothing from being on the wrong side of something 
quite similar once before? 

The rest of the document goes into the details and does nothing to shake our belief that this is a very 
bad deal for the UK – by design. It is hard to believe that an elected government of the UK wants to 
persuade us that this is a good deal. Perhaps the UK no longer has people with the negotiating (and 
other) skills needed to get the country out of this project and back to a degree of independence. 

The document was clearly drawn up in Brussels and not in Westminster; the degree of detailed 
regulation compliance that fills page after page is unlikely to have been dreamt up by UK civil 
servants (unless seconded to the EU). This interpretation is supported by the fact that it was so quickly 
approved by the EU’s negotiating team and the European Council. 

_____________________________________ 

 From Part Two Citizens’ Rights, Title I General Provisions, Articles 9-12 (pages 16-23): 

Definitions of EU and UK citizens and their rights of abode in each territory. Article 9 defines, among 
others: 

(a) "family members" means the following persons [defined in Article 9], irrespective of 
their nationality, who fall within the personal scope provided for in Article 10 of this 
Agreement:  

Article 10 applies, among others, to: 

(a)  Union citizens who exercised their right to reside in the United Kingdom in accordance 
with Union law before the end of the transition period and continue to reside there 
thereafter;   

2. Persons falling under points (a) and (b) of Article 3(2) of Directive 2004/38/EC whose 
residence was facilitated by the host State in accordance with its national legislation before 
the end of the transition period in accordance with Article 3(2) of that Directive shall retain 
their right of residence in the host State in accordance with this Part, provided that they 
continue to reside in the host State thereafter.  

This preserves the status quo through the transition period, but we can find no reference to Freedom of 
Movement, either preserving it or explicitly removing it, as is stated by several commentators who 
recommend that the UK Parliament should approve this WA. However, the following point appears to 
preserve the status quo and thus to contradict those commentators: 

3. Paragraph 2 shall also apply to persons falling under points (a) and (b) of Article 3(2) of 
Directive 2004/38/EC who have applied for facilitation of entry and residence before the 
end of the transition period, and whose residence is being facilitated by the host State in 
accordance with its national legislation thereafter.  

Perhaps our interpretation depends on “residence…being facilitated by the host State” and we would 
need to check the relevant treaty (TEU or TFEU) to determine whether this point is consistent with 
current EU legislation and therefore protects the Freedom of Movement. If our interpretation is correct 
then it flatly contradicts the first of the UK Government’s 40 reasons for accepting the WA – see our 
post 40 Reasons or 40 Thieves? ( https://eurout.net/2018/11/27/40-reasons-or-40-thieves ). From 
where do they draw their conclusion, as it’s not explicit? 

 From Article 12: 
Within the scope of this Part, and without prejudice to any special provisions contained 
therein, any discrimination on grounds of nationality within the meaning of the first 
subparagraph of Article 18 TFEU shall be prohibited in the host State and the State of work 
in respect of the persons referred to in Article 10 of this Agreement.  

…when taken with Article 18 TFEU (first paragraph): 

Within the scope of application of the Treaties, and without prejudice to any special 
provisions contained therein, any discrimination on grounds of nationality shall be 
prohibited. 
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There’s more that’s relevant in Part Two. 

From Part Two, Title II Rights and Obligations, Chapter 1 Rights Related to Residence, 
Residence Documents, Articles 13-23 (pages 24-43): 

 From Article 13: 
2/3. Family members… shall have the right to reside in the host State as set out in [TFEU 
etc.]… subject to the limitations and conditions set out in those provisions.  

4. The host State may not impose any limitations or conditions for obtaining, retaining or 
losing residence rights on the persons referred to in paragraphs 1, 2 and 3, other than 
those provided for in this Title. There shall be no discretion in applying the limitations and 
conditions provided for in this Title, other than in favour of the person concerned.  

 From Article 17: 

2. The rights provided for in this Title for the family members who are dependants of Union 
citizens or United Kingdom nationals before the end of the transition period, shall be 
maintained even after they cease to be dependants.  

The more we read the more it seems that the WA preserves freedom of movement, at least during the 
transition period. And so it goes, on – and on. Articles 18 and 19 comprise the bulk of this Chapter and 
cover the procedures for applying for residence. The remainder of Part Two covers those who are free 
to move but do not help us determine who they are in general. 

Part Two Citizens’ Rights, Title II Rights and Obligations, Chapter 2 Rights of Workers and 
Self-employed Persons, Articles 23-26 (pages 43-46): 

Part Two Citizens’ Rights, Title II Rights and Obligations, Chapter 3 Professional 
Qualifications, Articles 27-29 (pages 47-52): 

Part Two Citizens’ Rights, Title III Coordination of Social Security Systems, Articles 30-36 
(pages 53-66) 

 From Article 36 Development of law and adaptations of Union acts (p.64) 

1. Where Regulations (EC) No 883/2004 and (EC) No 987/2009 are amended or replaced 
after the end of the transition period, references to those Regulations in this Agreement 
shall be understood as referring to those Regulations as amended or replaced, in 
accordance with the acts listed in Part II of Annex I to this Agreement.  

The Joint Committee shall revise Part II of Annex I to this Agreement and align it to any act 
amending or replacing Regulations (EC) No 883/2004 and (EC) No 987/2009 as soon as 
such act is adopted by the Union. To that end, the Union shall, as soon as possible after 
adoption, inform the United Kingdom within the Joint Committee of any act amending or 
replacing those Regulations.  

This appears to confirm our belief that the EU intends to incorporate significant features of the WA in 
any agreement on the future relationship between the UK and the EU. See our comment on the 
standing of the Joint Committee after the quotation from Article 166 on page 10 below. That Article 
gives the Joint Committee the authority to overrule UK legislation and thus to impose terms of the 
WA, including Article 36, beyond the end of the transition period. This, also from Article 36, confuses 
the matter further: 

If the Joint Committee so decides within 6 months from receiving the information given by 
the Union pursuant to paragraph 1, Part II of Annex I to this Agreement shall not be aligned 
to the act referred to in the first subparagraph of this paragraph.  

But it confirms the precedence of Joint Committee decisions over the activities of both UK and EU 
governments. 

3. Regulations (EC) No 883/2004 and (EC) No 987/2009 shall, for the purposes of this 
Agreement, be understood as comprising the adaptations listed in Part III of Annex I to this 
Agreement. As soon as possible after the adoption of any changes in domestic provisions 
of relevance to Part III of Annex I to this Agreement, the United Kingdom shall inform the 
Union thereof within the Joint Committee.  
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Whereupon the Joint Committee will have the right to overrule such changes (Article 166). 

Part Two Citizens’ Rights, Title IV Other Provisions, Articles 37-39 (pages 67-68) 

 From Article 39 (p.68) 

The persons covered by this Part shall enjoy the rights provided for in the relevant Titles of 
this Part for their lifetime, unless they cease to meet the conditions set out in those Titles.  

Part Three Separation Provisions, Title I Goods Placed on the Market, Articles 40-46 (pp. 69-77) 

 From Article 41 (p.73) 

5. This Article shall be without prejudice to the possibility for the United Kingdom, a 
Member State or the Union to take measures to prohibit or restrict the making available on 
its market of a good referred to in paragraph 1, or a category of such goods, where and to 
the extent permitted by Union law. 

So a degree of protectionism is allowed. The intention is clearly to enable the EU to minimise 
competitive risks (for example, Dyson vacuum clearers). 

Part Three, Title II Ongoing Customs Procedures, Articles 47-50 (pages 78-84) 

This and subsequent Titles refer to EU regulations, directives, decisions, etc. that will continue to 
apply through the transition period, and any necessary adjustments to these brought about by Brexit.  

Part Three, Title III Ongoing Value Added Tax and Excise Duty Matters, Articles 51-53 (pages 
85-87) 

Part Three, Title IV Intellectual Property, Articles 54-61 (pages 88-102) 

Part Three, Title V Ongoing Police and Judicial Cooperation in Criminal Matters, Articles 62-
65 (pages 103-116) 

Part Three, Title VI, Ongoing Judicial Cooperation in Civil and Commercial Matters (pages 
117-126) 

Part Three, Title VII, Data and Information Processed or Obtained before the end of the 
Transition Period, or on the basis of this Agreement (pages 127-131) 

 From Article 71 (p.128) 

1. Union law on the protection of personal data shall apply in the United Kingdom in 
respect of the processing of personal data of data subjects outside the United Kingdom, 
provided that the personal data:  

(a)  were processed under Union law in the United Kingdom before the end of the transition 
period; or   

(b)  are processed in the United Kingdom after the end of the transition period on the basis 
of this Agreement.   

Point (b) here is one of many Articles that indicate explicitly that EU laws, regulations, etc. will 
continue to apply to the UK “after the end of the transition period”. 

Part Three, Title VIII, Ongoing Public Procurement and similar Procedures (pages 132-137) 

Part Three, Title IX, Euratom related issues (pages 138-144) 

Part Three, Title X, Union Judicial and Administrative Procedures, Chapter 1, Judicial 
Procedures (pages 145-151) 

 From Article 86 
1. The Court of Justice of the European Union shall continue to have jurisdiction in any 
proceedings brought by or against the United Kingdom before the end of the transition 
period. Such jurisdiction shall apply to all stages of proceedings, including appeal 
proceedings before the Court of Justice and proceedings before the General Court where 
the case is referred back to the General Court.  
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2. The Court of Justice of the European Union shall continue to have jurisdiction to give 
preliminary rulings on requests from courts and tribunals of the United Kingdom made 
before the end of the transition period.  

 From Article 87 

1. If the European Commission considers that the United Kingdom has failed to fulfil an 
obligation under the Treaties or under Part Four of this Agreement before the end of the 
transition period, the European Commission may, within 4 years after the end of the 
transition period, bring the matter before the Court of Justice of the European Union in 
accordance with the requirements laid down in Article 258 TFEU or the second 
subparagraph of Article 108(2) TFEU, as the case may be. The Court of Justice of the 
European Union shall have jurisdiction over such cases. 

3. In deciding to bring matters under this Article, the European Commission shall apply the 
same principles in respect of the United Kingdom as in respect of any Member State. 

 From Article 89 

1. Judgments and orders of the Court of Justice of the European Union handed down 
before the end of the transition period, as well as such judgments and orders handed down 
after the end of the transition period in proceedings referred to in Articles 86 and 87, shall 
have binding force in their entirety on and in the United Kingdom.  

Since the Commission will decide whether the UK “has failed to fulfill an obligation…” it 
follows that the UK will remain under CJEU jurisdiction for at least four further years. (Part Four 
refers to the Transition Period; our quotations and comments start on page 8 below.) 

The UK will be (mis-)treated as a partial member. It remains an open question whether such legal 
binding is enforceable in practice, but the UK should not sign up to this. 

Part Three, Title X, Chapter 2, Administrative Procedures (pages 152-166) 

 From Article 92 
1. The institutions, bodies, offices and agencies of the Union shall continue to be 
competent for administrative procedures which were initiated before the end of the 
transition period concerning:  

(a)  compliance with Union law by the United Kingdom, or by natural or legal persons 
residing or established in the United Kingdom; or   

(b)  compliance with Union law relating to competition in the United Kingdom. 

Recall from earlier posts (see particularly Competence and Subsidiarity) that ‘competence’ means 
‘power’ in EU-speak. This Article is headed ‘Ongoing administrative procedures’ so the “Ongoing” 
and the absence of any reference to the transition period indicates that the EU intends to manage 
indefinitely the UK’s compliance with “Union law”. Confirmation is found in points 4 and 5: 

4. The Union shall provide the United Kingdom with a list of all individual ongoing 
administrative procedures that fall within the scope of paragraph 1 within 3 months after the 
end of the transition period. 

5. In an administrative procedure on State aid governed by Regulation (EU) 2015/1589, the 
European Commission shall be bound in relation to the United Kingdom by the applicable 
case law and best practices, as if the United Kingdom were still a Member State.  

But not before we have this little delight: 

3 (b)  proceedings for the application of Article 101 or 102 TFEU conducted by the 
European Commission under Council Regulation (EC) No 1/20032 shall be considered as 
having been initiated at the moment at which the European Commission has decided to 
initiate proceedings in accordance with Article 2(1) of Commission Regulation (EC) No 
773/2004;   

How’s that for an obscure, self-referential, judge-and-jury imposition on all EU Member States, not 
just a sort-of-member? 

 From Article 93 
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1. In respect of aid granted before the end of the transition period, for a period of 4 years 
after the end of the transition period, the European Commission shall be competent to 
initiate new administrative procedures on State aid governed by Regulation (EU) 
2015/1589 concerning the United Kingdom.  

The European Commission shall continue to be competent after the end of the 4-year 
period for procedures initiated before the end of that period. 

There’s quite a lot of detailed subjection that will continue for “a period of 4 years” (sometimes five 
years – see for example Article 100) after the end of the transition period but this one example should 
be sufficient to show the intent. 

 From Article 95 

1. Decisions adopted by institutions, bodies, offices and agencies of the Union before the 
end of the transition period, or adopted in the procedures referred to in Articles 92 and 93 
after the end of the transition period, and addressed to the United Kingdom or to natural 
and legal persons residing or established in the United Kingdom, shall be binding on and in 
the United Kingdom.  

3. The legality of a decision referred to in paragraph 1 of this Article shall be reviewed 
exclusively by the Court of Justice of the European Union in accordance with Article 263 
TFEU. 

We don’t think we need to say more on this, though the WA does just that, repeatedly. From here on 
our comments become more sparse, so that we can avoid repeating ourselves each time our conclusion 
– that the UK will not truly leave the European Union under this Agreement – is confirmed. We will, 
however, continue to quote from relevant articles and comment occasionally. 

Part Three, Title XI, Administrative Cooperation Procedures between Member States and the 
United Kingdom (pages 167-170) 

 From Article 98 

2. Administrative cooperation procedures between a Member State and the United 
Kingdom set out in Annex VI that are launched within a period of 3 years after the end of 
the transition period but concern facts that occurred before the end of the transition period 
shall be completed by that Member State and the United Kingdom in accordance with the 
relevant provisions of Union law.  

Part Three, Title XII, Privileges and Immunities (pages 171-189) 

 From Article 101 

The term "members of the institutions" does not include members of the European 
Parliament. 

We can vote for members of the European Parliament but to what purpose, since they are explicitly 
excluded from the privileges of institution membership? Put more simply, we cannot vote to remove a 
government we don’t like. Remainers are very keen on democracy, as they keep reminding us every 
time they ask for another referendum vote. So how do they feel about this or are their reading 
spectacles 'polarised' to filter out inconvenient details? 

Article 101 (Definitions) also refers to “Protocol (No 7) on the Privileges and Immunities of the 
European Union ("Protocol on the Privileges and Immunities")” , which appears to be from another 
EU document (otherwise not referred to directly) called “Treaty establishing a Constitution for 
Europe - Protocols and Annexes - 7.Protocol on the privileges and immunities of the European 
Union”, which can be found here: 

(https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12004V/PRO/07:EN:HTML) 

Part Three, Title XII, Chapter 1, Property, Funds, Assets and Operations of the Union (pages 
172-173) 

 From Article 102 (Inviolability) 

Article 1 of the Protocol on the Privileges and Immunities shall apply in respect of 
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premises, buildings, property and assets of the Union in the United Kingdom used by the 
Union before the end of the transition period, until they are no longer in official use or have 
been removed from the United Kingdom.  

Article 1 of the Protocol on the Privileges and Immunities states that, “The premises and buildings of 
the Union shall be inviolable. They shall be exempt from search, requisition, confiscation or 
expropriation. The property and assets of the Union shall not be the subject of any administrative or 
legal measure of constraint without the authorisation of the Court of Justice.”  

They want us to keep our hands off their assets. 

Part Three, Title XII, Chapter 2, Communications (page 174) 

Articles 103-106, 109, 110, 111, 112, 117 and 118 also refer to articles of the Protocol on the 
Privileges and Immunities (respectively: archives, taxation, communications, immunity of members of 
the European Parliament, privileges immunities and facilities, privileges and immunities, taxation, 
European Central Bank, European Investment Bank).  

Part Three, Title XII, Chapter 3, Members of the European Parliament (pages 175-177) 

 Article 107, Social Security 

Former members of the European Parliament, irrespective of their nationality, who draw a 
pension in that capacity, as well as persons entitled to survivor's pensions as survivors of 
former members, irrespective of their nationality, shall be exempted from obligatory 
affiliation to and payment into national social security systems in the United Kingdom, 
under the same conditions as were applicable on the last day of the transition period, 
provided that the former members of the European Parliament were members of the 
European Parliament before the end of the transition period.  

So they’re OK, at the UK’s expense, for so long as they and their survivors live.  (See Article 106) 

Part Three, Title XII, Chapter 4, Representatives of Member States and of the United Kingdom 
taking part in the work of the institutions of the Union (pages 178-179)  (See Article 109) 

Part Three, Title XII, Chapter 5, Members of the Institutions, Officials and other Servants 
(pages 180-184)  (See Articles 110, 111, 112) 

Articles 109, 110 and 122 contain the following: “(b) after the end of the transition period in 
connection with activities of the Union pursuant to this Agreement” which, once again, confirms the 
continued jurisdiction of the ECJ beyond the transition period, since they will retain the right to decide 
what activities of the Union are pursuant to the Withdrawal Agreement. 

 From Article 114 (Transfer of pension rights) (p.184) 

In respect of officials and other servants of the Union…the obligations of the United 
Kingdom shall be the same as those existing before the end of the transition period. 

The obligations, we may safely assume, include forking out for such pensions. 

Part Three, Title XII, Chapter 6, Other Provisions (pages 185-189)  (See Articles 116, 117, 118) 

Part Three, Title XIII, Other issues relating to the functioning of the Institutions, Bodies, Offices 
and Agencies of the Union (pages 190-195)  (See Articles 120-125) 

Part Four, Transition (pages 196-209) 

 From Articles 126 & 127 
There shall be a transition or implementation period, which shall start on the date of entry 
into force of this Agreement and end on 31 December 2020.  

1. Unless otherwise provided in this Agreement, Union law shall be applicable to and in the 
United Kingdom during the transition period.  

3. During the transition period, the Union law applicable pursuant to paragraph 1 shall 
produce in respect of and in the United Kingdom the same legal effects as those which it 
produces within the Union and its Member States, and shall be interpreted and applied in 
accordance with the same methods and general principles as those applicable within the 
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Union.  

6. Unless otherwise provided in this Agreement, during the transition period, any reference 
to Member States in the Union law applicable pursuant to paragraph 1, including as 
implemented and applied by Member States, shall be understood as including the United 
Kingdom. 

Confirming, again, that the UK will remain a sort-of-member (but see below). 

 From Article 128 

3. During the transition period, provisions of the Treaties which grant institutional rights to 
Member States enabling them to submit proposals, initiatives or requests to the institutions 
shall be understood as not including the United Kingdom. 

A member-without-rights 

7. During the transition period, where draft Union acts identify or refer directly to specific 
Member State authorities, procedures, or documents, the United Kingdom shall be 
consulted by the Union on such drafts, with a view to ensuring the proper implementation 
and application of those acts by and in the United Kingdom. 

But we “shall be consulted” to make sure that we behave. 

 From Article 129 

3. In accordance with the principle of sincere cooperation, the United Kingdom shall refrain, 
during the transition period, from any action or initiative which is likely to be prejudicial to 
the Union's interests, in particular in the framework of any international organisation, 
agency, conference or forum of which the United Kingdom is a party in its own right. 

Guess who will decide what is “prejudicial to the Union’s interests”. 
4. Notwithstanding paragraph 3, during the transition period, the United Kingdom may 
negotiate, sign and ratify international agreements entered into in its own capacity in the 
areas of exclusive competence of the Union, provided those agreements do not enter into 
force or apply during the transition period, unless so authorised by the Union. 

Do we expect any juicy international agreements to be approved during the transition period? 

 From Article 130 
1. As regards the fixing of fishing opportunities within the meaning of Article 43(3) TFEU for 
any period falling within the transition period, the United Kingdom shall be consulted in 
respect of the fishing opportunities related to the United Kingdom, including in the context 
of the preparation of relevant international consultations and negotiations. 

2. For the purposes of paragraph 1, the Union shall offer the opportunity to the United 
Kingdom to provide comments on the Annual Communication from the European 
Commission on fishing opportunities, … 

4. Without prejudice to Article 127(1), the relative stability keys for the allocation of fishing 
opportunities referred to in paragraph 1 of this Article shall be maintained.  

No rights, just consultations – and an opportunity to provide comments. Otherwise, as you were. 

 From Article 131 

During the transition period, the institutions, bodies, offices and agencies of the Union shall 
have the powers conferred upon them by Union law in relation to the United Kingdom and 
to natural and legal persons residing or established in the United Kingdom. In particular, 
the Court of Justice of the European Union shall have jurisdiction as provided for in the 
Treaties.  

The first paragraph shall also apply during the transition period as regards the 
interpretation and application of this Agreement. 

Does this conflict with the remit of the Joint Committee? (See Article 166 (WA p.279) and our 
comment on p.12 below) 
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 From Article 132 
(d)  for the period between 1 January 2021 and the end of the transition period, the United 
Kingdom shall: shall make a contribution to the Union budget, as determined in accordance 
with paragraph 3; 

3. A decision of the Joint Committee under paragraph 1 shall:  

(a)  establish the appropriate amount of the contribution of the United Kingdom to the 
Union budget… 

Recall that decisions of the Joint Committee are binding on the UK and the Government has no 
recourse other than through this Withdrawal Agreement. (See Article 168 and our comment on p.12) 

Part Five, Financial Provisions, Chapter 1 General Provisions (pages 210-211)  (Currency – which 
will be euro – and audit facilities.) 

Part Five, Chapter 2 The United Kingdom’s Contribution to and Participation in the Union 
Budget (pages 212-249) For the most  part these Articles speak for themselves and few comments 
from us are required. 

 From Article 135 
1. For the years 2019 and 2020, in accordance with Part Four, the United Kingdom shall 
contribute to and participate in the implementation of the Union budgets.  

 From Article 136 

1. The applicable Union law concerning the Union's own resources relating to financial 
years until 2020 shall continue to apply to the United Kingdom after 31 December 2020, 
including where the own resources concerned are to be made available, corrected or 
subject to adjustments after that date.  

3. … the following rules shall apply to the United Kingdom after 31 December 2020:  

(a)  any amounts resulting, in respect of the United Kingdom, from adjustments to own 
resources entered into the budget and from adjustments related to the surplus or deficit, in 
relation to the financing of the Union budgets until 2020 in accordance with the Union law 
referred to in paragraphs 1 and 2, shall be due by or to the United Kingdom;  

(d)  by way of derogation from Article 7 of this Agreement, the representatives or experts of 
the United Kingdom, or experts designated by the United Kingdom may, upon invitation, 
exceptionally attend, without voting rights, the meetings of any committee established by 
the applicable Union law referred to in paragraphs 1 and 2 of this Article,… 

It is worth emphasising “may, upon invitation, exceptionally attend, without voting rights”. All of 
which confirms that the UK will become a not-quite-ex-member. 

   From Article 138 

Union law applicable after 31 December 2020 in relation to the United Kingdom's 
participation in the implementation of the Union programmes and activities committed 
under the MFF 2014-2020 or previous financial perspectives  

1. In respect of the implementation of the Union programmes and activities committed 
under the MFF 2014-2020 or previous financial perspectives, applicable Union law, 
including the rules on financial corrections and on clearance of accounts, shall continue to 
apply to the United Kingdom after 31 December 2020 until the closure of those Union 
programmes and activities.  

 From Article 140 

1. Unless otherwise provided for in this Agreement, the United Kingdom shall be liable to 
the Union for the United Kingdom's share of the budgetary commitments of the Union 
budget and the budgets of the Union decentralised agencies outstanding on 31 December 
2020 and for the United Kingdom's share of the commitments made in 2021 on the 
carryover of commitment appropriations from the budget for 2020.  

2. The Union shall calculate the amount of commitments referred to in paragraph 1 on 31 



Page 11 

December 2020. It shall communicate that amount to the United Kingdom by 31 March 
2021, adding a list with the reference key of each commitment, the associated budget 
lines, and the amount for each associated budget line. (Our emphasis) 

5. At the request of the United Kingdom, made at the earliest after 31 December 2028, the 
Union shall make an estimate of the remaining amounts to be paid by the United Kingdom 
under this Article… 

Articles 141-159 (pp.226-270)  give details of the financial obligations falling on the UK. 

Part Five, Chapter 3 European Central Bank (page 250) 

Part Five, Chapter 4 European Investment Bank (pages 251-259) 

 From Article 150 

1. The United Kingdom shall remain liable, as set out in this Article, for the financial 
operations approved by the EIB before the date of entry into force of this Agreement, as 
further specified in paragraph 2 ("EIB financial operations"), even if the resulting financial 
exposure is assumed on or after the date of entry into force of this Agreement, and shall 
remain liable for other risks assumed by the EIB as set out in the second subparagraph.  

Part Five, Chapter 5 European Development Fund and the UK’s Guarantee under the EDF 
Internal Agreements (pages 259-263) 

 From Article 152 

1. The United Kingdom shall remain party to the European Development Fund ("EDF") until 
the closure of the 11th EDF and all previous unclosed EDFs, and shall in this respect 
assume the same obligations as the Member States … The United Kingdom shall be 
bound by the decisions of the Council setting out the annual contributions of Member 
States  

2. … the United Kingdom may participate, as an observer without voting rights, in the EDF 
Committee… 

Part Five, Chapter 6 Trust Funds and Facility for Refugees in Turkey (page 264) 

Part Five, Chapter 7 Agencies of the Council and Common Security and Defence Policy 
Operations (pages 265-267) 

 From Article 157 

1. Based on the accounts of the agencies, to the extent that the relevant liabilities have not 
been provisioned on 31 December 2020, the United Kingdom shall pay its share of the 
following liabilities in accordance with its contribution key for each of those agencies on the 
basis of their audited accounts on 31 December 2020:  

Part Six, Institutional and Final Provisions, Title I Consistent Interpretation and Application  
(pages 268-273) 

 From Article 158 

1. Where, in a case which commenced at first instance within 8 years from the end of the 
transition period before a court or tribunal in the United Kingdom, a question is raised 
concerning the interpretation of Part Two of this Agreement, and where that court or 
tribunal considers that a decision on that question is necessary to enable it to give 
judgment in that case, that court or tribunal may request the Court of Justice of the 
European Union to give a preliminary ruling on that question.  

2. The Court of Justice of the European Union shall have jurisdiction to give preliminary 
rulings on requests pursuant to paragraph 1.  

 From Article 159 

1. In the United Kingdom, the implementation and application of Part Two shall be 
monitored by an independent authority (the "Authority") which shall have powers equivalent 
to those of the European Commission acting under the Treaties to conduct inquiries on its 
own initiative concerning alleged breaches of Part Two by the administrative authorities of 
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the United Kingdom and to receive complaints from Union citizens and their family 
members for the purposes of conducting such inquiries. The Authority shall also have the 
right, following such complaints, to bring a legal action before a competent court or tribunal 
in the United Kingdom in an appropriate judicial procedure with a view to seeking an 
adequate remedy.  

 From Article 160 

Without prejudice to Article 87 of this Agreement, Articles 258, 260, and 267 TFEU shall 
apply in respect of the interpretation and application of applicable Union law referred to in 
Article 136 and Article 138(1) or (2) of this Agreement. To this effect, any reference made 
in Articles 258, 260, and 267 TFEU to a Member State shall be understood as including the 
United Kingdom. 

 From Article 161 

2. The provisions of Union law governing procedures brought before the Court of Justice of 
the European Union in accordance with Article 267 TFEU shall apply mutatis mutandis to 
requests for a ruling of the Court of Justice of the European Union made pursuant to Article 
158 of this Agreement.  

The provisions of Union law governing the procedure before the Court of Justice of the 
European Union shall apply in respect of the proceedings before the Court of Justice of the 
European Union and requests for preliminary rulings made in accordance with Article 160 
of this Agreement.  

These Articles should leave no one in any doubt about the inferior and captive status of the UK 
and its democracy under this arrangement. 

Part Six, Title II Institutional Provisions  (pages 274-279) 

 From Article 164 
1. A Joint Committee, comprising representatives of the Union and of the United Kingdom, 
is hereby established. The Joint Committee shall be co-chaired by the Union and the 
United Kingdom. 

3. The Joint Committee shall be responsible for the implementation and application of this 
Agreement.  

 From Article 166 
1. The Joint Committee shall, for the purposes of this Agreement, have the power to adopt 
decisions in respect of all matters for which this Agreement so provides… 

2. The decisions adopted by the Joint Committee shall be binding on the Union and the 
United Kingdom, and the Union and the United Kingdom shall implement those decisions. 
They shall have the same legal effect as this Agreement.  

This Article has severe implications for the sovereignty and independence of the UK during and 
after the withdrawal and transition period. 

The Article states clearly that decisions of the Joint Committee will override any non-compliant 
decisions of the UK Government and the EU government. Has the UK Government notified its 
citizens and voters that their elected governments can be overruled in this way? We feel sure that no 
one in his or her right mind, or at least with the successful future of an independent United Kingdom 
in mind, would sign up to such an arrangement. So why is our PM asking Parliament to approve it? 

(See also ANNEX VIII, Rules of Procedure of the Joint Committee and Specialised Committees 
(pages 560-568) 

Part Six, Title III Dispute Settlement  (pages 280-295) 

 From Article 168 
For any dispute between the Union and the United Kingdom arising under this Agreement, 
the Union and the United Kingdom shall only have recourse to the procedures provided for 
in this Agreement. 
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(And see ANNEX IX on pp. 569-580) 

They’ve got everything covered, haven’t they? 

 From Article 170 (p.281) 

1. Without prejudice to Article 160, if no mutually agreed solution has been reached within 
3 months after a written notice has been provided to the Joint Committee in accordance 
with Article 169(1), the Union or the United Kingdom may request the establishment of an 
arbitration panel. Such request shall be made in writing to the other party and to the 
International Bureau of the Permanent Court of Arbitration. The request shall identify the 
subject matter of the dispute to be brought before the arbitration panel and a summary of 
the legal arguments in support of the request.  

 From Article 174 
1. Where a dispute submitted to arbitration in accordance with this Title raises a question of 
interpretation of a concept of Union law, a question of interpretation of a provision of Union 
law referred to in this Agreement or a question of whether the United Kingdom has 
complied with its obligations under Article 89(2), the arbitration panel shall not decide on 
any such question. In such case, it shall request the Court of Justice of the European 
Union to give a ruling on the question. The Court of Justice of the European Union shall 
have jurisdiction to give such a ruling which shall be binding on the arbitration panel.  

 From Article 175 
The arbitration panel ruling shall be binding on the Union and the United Kingdom. 

It is more than likely that any dispute submitted by the UK will fall under one of these three 
categories, particularly as the interpretation of Union law is the remit of the CJEU. In other words, in 
most cases ‘arbitration’ will be handed to the CJEU for a decision, which will bind the UK. And 
where the matter isn’t handed over, the arbitration panel’s decision will bind the UK. The most 
contentious decisions for the UK are likely to be those concerning EU law, particularly as they are 
often inimical to UK interests, and to the manner in which law is made and determined in the UK. 

 From Article 180 
1. The arbitration panel shall make every effort to take decisions by consensus. Where, 
nevertheless, a decision cannot be arrived at by consensus, the matter at issue shall be 
decided by majority vote. However, in no case dissenting opinions of members of an 
arbitration panel shall be published.  

Part Six, Title IV Final Provisions  (pages 296-300) 

 From Article 184 
The Union and the United Kingdom shall use their best endeavours, in good faith and in full 
respect of their respective legal orders, to take the necessary steps to negotiate 
expeditiously the agreements governing their future relationship referred to in the political 
declaration of [DD/MM/2018] and to conduct the relevant procedures for the ratification or 
conclusion of those agreements, with a view to ensuring that those agreements apply, to 
the extent possible, as from the end of the transition period. 

 From Article 185 
The Protocol on Ireland/Northern Ireland shall apply as from the end of the transition 
period, with the exception of the following provisions of that Protocol that shall apply as 
from the entry into force of this Agreement: (followed by a list of exceptions) 
The Protocol relating to the Sovereign Base Areas of the United Kingdom of Great Britain 
and Northern Ireland in Cyprus, with the exception of Article 11 thereof, shall apply as from 
the end of the transition period.  (no exceptions listed) 

The draft Withdrawal Agreement to this point is supposed to cover the withdrawal itself and any 
transition period that is agreed. We have seen that much of what it covers intrudes into whatever 
relationship is negotiated beyond this period. The protocols follow and Article 185 (et al) imply that 
the Withdrawal Agreement will not expire until it is overtaken by its formal termination. 
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_______________________________________ 

PROTOCOL ON IRELAND AND NORTHERN IRELAND (pages 302-475) 

From the introductory paragraphs: 

RECALLING the Union's and the United Kingdom's intention to replace the backstop 
solution on Northern Ireland by a subsequent agreement that establishes alternative 
arrangements for ensuring the absence of a hard border on the island of Ireland on a 
permanent footing;  

This is the only reference in the WA to “backstop solution” and it is not clear whether the term 
applies, in whole or in part, to this Protocol, during the Transition Period and/or beyond. We must 
assume that “backstop solution” means this Protocol (and see our comment above to Article 185). 

HAVING REGARD to the Union and to the United Kingdom's common objective of a close 
future relationship, which will establish ambitious customs arrangements that build on the 
single customs territory provided for in this Protocol, in full respect of their respective legal 
orders, 

This may give a clue to the EU’s intentions with regard to the future relationship. In the first paragraph 
above the parties propose to “replace the backstop solution”, while the second paragraph states that 
the future relationship will “build on…this Protocol”. And Article 185 states that the Protocol will 
continue to apply. No doubt the ambiguities between these paragraphs are deliberate (and so will give 
lawyers some additional revenue). 

RECOGNISING that Irish citizens in Northern Ireland, by virtue of their Union citizenship, 
will continue to enjoy, exercise and have access to rights, opportunities and benefits, and 
that this Protocol should respect and be without prejudice to the rights, opportunities and 
identity that come with citizenship of the Union for the people of Northern Ireland who 
choose to assert their right to Irish citizenship…  

“…will continue to enjoy…” does not leave room for doubt that the EU is responsible and will remain 
so, perhaps indefinitely. And “…choose to assert their right to Irish citizenship” is an odd and 
significant mark of distinction between citizens of Northern Ireland (and the UK Government 
confirms this distinction by accepting this WA). What does it imply for people who do not assert this 
right, for example most Protestants we guess? 

 From Article 1 
1. This Protocol is without prejudice to the provisions of the 1998 Agreement regarding the 
constitutional status of Northern Ireland and the principle of consent, which provides that 
any change in that status can only be made with the consent of a majority of its people.  

This is cheeky, to put it politely. The EU never does anything “with the consent of a majority of its 
people”, as its constitution (the Lisbon Treaty in effect) does not provide for such democratic input. 

4. The objective of the Withdrawal Agreement is not to establish a permanent relationship 
between the Union and the United Kingdom. The provisions of this Protocol are therefore 
intended to apply only temporarily  

 From Article 2 

1. The Union and the United Kingdom shall use their best endeavours to conclude, by 31 
December 2020, an agreement which supersedes this Protocol in whole or in part. 

If “best endeavours” is a sustainable legal requirement, will either party be held legally responsible if 
“an agreement which supersedes this Protocol” is not achieved? 

 From Article 6 

1. Until the future relationship becomes applicable, a single customs territory between the 
Union and the United Kingdom shall be established ("the single customs territory"). 
Accordingly, Northern Ireland is in the same customs territory as Great Britain. 
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This is clear, though remaining in the customs territory, whatever advantages it brings, also bring the 
requirement to comply with EU law, without the right to contribute to its formation or adaptation.  
(See what follows and, notably, Article 7 referred to above, on p. 2.) 

 From Article 8 
The United Kingdom in respect of Northern Ireland may not initiate objection, safeguard or 
arbitration procedures provided for in provisions of Union law made applicable by this 
Protocol as far as these procedures concern the technical regulations, standards, 
assessments, registrations, certificates, approvals and authorisations issued by competent 
authorities of the Member State or by bodies established in Member States. 

This removes significant rights from the UK as the price of remaining in the customs territory. It 
seems to be assumed by commentators who wish the UK Parliament to ratify this Agreement that 
“customs territory” means the same as “customs union”; is this true? 

 From Article 14 

1. Without prejudice to paragraph 4, the authorities of the United Kingdom shall be 
responsible for implementing and applying the provisions of Union law made applicable by 
this Protocol to and in the United Kingdom in respect of Northern Ireland.  

4. … In particular, the Court of Justice of the European Union shall have jurisdiction as 
provided for in the Treaties in this respect.  

5. … If the Joint Committee has not taken a decision within a reasonable time, the Union 
shall be entitled, after giving notice to the United Kingdom, to take appropriate remedial 
measures. 

So even though the Joint Committee can overrule the UK Government, the EU can overrule the Joint 
Committee. An unusual interpretation of ‘joint’. 

 Annex 1, Provisions of Union Law referred to in Article 4(1) (pages 331-332) 

 Annex 2 (pages 333-340) 

 From Article 3 

2. Under no circumstances may the United Kingdom:   

(a) apply to its customs territory a customs tariff which is lower than the Common Customs 
Tariff for any good or import from any third country;  

3.The United Kingdom may not, without prior agreement in the Joint Committee, apply or 
grant in its customs territory any quotas, tariff-rate quotas or duty suspensions.  

And lots more of “The United Kingdom shall…” and “…may not…” . By  now we are used to 
this. The following Annexes speak for themselves for the most part, and require little comment 
from us. 

 Annex 3 (pages 341-353) 

 From Article 1 

Without prejudice to the provisions set out in Annex 2, the Union Customs Code and any 
other measures and controls which are applicable in the customs territory of the Union, and 
the United Kingdom Taxation (Cross-border Trade) Act 2018 and its implementing 
provisions, as well as other relevant legislation, which are applicable in the customs 
territory of the United Kingdom, shall apply in trade in goods between the two parts of the 
single customs territory under the conditions laid down in this Protocol and this Annex.  

 From Article 10 

1. Where disputes arise in relation to the verification procedures of Article 9 which cannot 
be settled between the customs authorities requesting a verification and the customs 
authorities responsible for carrying out this verification, or where they raise a question as to 
the interpretation of this Annex, they shall be submitted to the Joint Committee.  

Which, with the binding authority granted to it by this WA, can override the interests of the UK. 
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 Annex 4, Part One, Taxation (pages 354-355) 

 From Article 1 

2. In the context of the Union's and the United Kingdom's commitments set out in 
paragraph 1, the United Kingdom shall continue to apply provisions of its domestic law 
transposing the following provisions of Union law, as applicable at the end of the transition 
period:  (three Directives) 
3. The Union and the United Kingdom, reflecting the direction set by the G20-OECD BEPS 
Action Plan, reaffirm their commitment to curb harmful tax measures.  In this context, the 
United Kingdom reaffirms its commitment to the Code of Conduct for business taxation set 
out in the conclusions of the Council of Ministers of 1st December 1997 as reflected in the 
mandate and criteria established by those conclusions, as well as the guidance relating to 
the Code of Conduct, as applicable at the end of the transition period. 

5. Articles 170 to 181 of the Withdrawal Agreement shall not apply in respect of disputes 
regarding the interpretation and application of paragraphs 1, 3 and 4 of this Article.   

Tax measures that are ‘harmful’ will be decided by the Union. This will enable the EU to curb any 
inclination of the UK to implement tax measures that may benefit UK companies preferentially. 

 5. Articles 170 to 181 of the Withdrawal Agreement shall not apply in respect of disputes 
regarding the interpretation and application of paragraphs 1, 3 and 4 of this Article.   

These articles refer to the arbitration procedures. Annex 4, Parts Two, Three and Five (below) have 
similar ‘derogations’ to avoid the inconvenience of arbitration. 

 Annex 4, Part Two, Environmental Protection (pages 356-360) 

 From Article 2 
1. With the aim of ensuring the proper functioning of the single customs territory, the Union 
and the United Kingdom shall ensure that the level of environmental protection provided by 
law, regulations and practices is not reduced below the level provided by the common 
standards applicable within the Union and the United Kingdom at the end of the transition 
period… 

7. Articles 170 to 181 of the Withdrawal Agreement shall not apply in respect of disputes 
regarding the interpretation and application of this Article.   

 Annex 4, Part Three, Labour and Social Standards (pages 360-362) 

 From Article 4 
1. With the aim of ensuring the proper functioning of the single customs territory, the Union 
and the United Kingdom shall ensure that the level of protection provided for by law, 
regulations and practices is not reduced below the level provided by the common 
standards applicable within the Union and the United Kingdom at the end of the transition 
period in the area of labour and social protection and as regards fundamental rights at 
work, occupational health and safety, fair working conditions and employment standards, 
information and consultation rights at company level, and restructuring. 

2. Articles 170 to 181 of the Withdrawal Agreement shall not apply in respect of disputes 
regarding the interpretation and application of this Article.  

 Annex 4, Part Four, State Aid (pages 361-372) 

 From Article 7 

1. With a view to preserving a robust and comprehensive framework for State aid control 
that prevents undue distortions of trade and competition, the Union State aid law provisions 
listed in Annex 8 to this Protocol shall apply to the United Kingdom, in respect of measures 
which affect that trade between the parts of the single customs territory which is subject to 
Annex 2.   

 From Article 8 
The Joint Committee shall adjust the level of support and percentage referred to in the first 
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subparagraph informed by the design of the United Kingdom's agricultural support scheme 
to any variation in the overall amount of support available under the Common Agricultural 
Policy in the Union in each future Multiannual Financial Framework.  

 From Article 9 

1. The United Kingdom shall establish or maintain an operationally independent authority 
("the independent authority").   

2. In respect of measures of the United Kingdom authorities that are subject to Article 7(1), 
the independent authority shall have powers and functions equivalent to those of the 
European Commission acting under the Union State aid law provisions listed in Annex 8 to 
this Protocol.   

3.  Decisions of the independent authority shall produce in respect of and in the United 
Kingdom the same legal effects as those which comparable decisions of the European 
Commission acting under the Union State aid law provisions listed in Annex 8 to this 
Protocol produce within the Union and its Member States.  

So the UK will continue to be bound by aspects of the CAP. See Protocols Article 6 above (p. 14). 

 Annex 4, Part Five, Competition (pages 373-380) 

 From Article 16 
The Union and the United Kingdom recognise the importance of free and undistorted 
competition in their trade and investment relations.  

 From Article 21 

The Union and the United Kingdom shall implement and apply Articles 17 to 20, in so far as 
they reflect concepts of Union law, using as sources of interpretation the criteria arising 
from the application of Articles 101, 102 and 106 of the TFEU as well as all relevant acts 
adopted by the institutions, bodies, offices or agencies of the Union, including frameworks, 
guidelines, notices and other acts applicable in the Union. 

 From Article 24 

2. Articles 170 to 181 of the Withdrawal Agreement shall not apply in respect of disputes 
regarding the interpretation and application of Article 16 to 23.   

 Annex 4, Part Six, State-owned Undertakings, undertakings granted special rights and 
privileges, and designated monopolies (page 381) 

 Annex 5, Provisions of Union Law referred to in Articles 6(2) and 10 (pages 382-450 and 
pp.12 and 19-22 for the Articles) 

The UK will remain bound by page-after-page of EU Regulations, Directives and Decisions. 

 Annex 6, Provisions of Union Law referred to in Article 9 (pages 451-455 and pp.16-18) 

More of the same Regulations, etc. 

 Annex 7, Provisions of Union Law referred to in Article 11 (pages 456-457 and p.23) 
The following acts shall apply to and in the United Kingdom in respect of Northern Ireland  

 Annex 8, Provisions of Union Law referred to in Article 12(1) of the Protocol and Article 
7(1) of Annex 4 (pages 458-471 and pp.317 and 363) 

Includes compliance with state aid rules in TFEU, plus some notices and communications from the 
Commission. 

 Annex 9, Procedures to in Article 12(2) (pages 472-473) 

See Article 12 to the Protocol (pp.317-318) 

The Joint Committee shall adjust the level of support and percentage referred to in the first 
subparagraph informed by the design of the United Kingdom's agricultural support scheme 
to any variation in the overall amount of support available under the Common Agricultural 
Policy in the Union in each future Multiannual Financial Framework.  
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(Repeats the statement from Article 8 – see p.16 above) 

 Annex 10, Procedures referred to in Article 18(3) (pages 474-475 and p.328 for the Article) 

PROTOCOL RELATING TO THE SOVEREIGN BASE AREAS OF THE UNITED 
KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND IN CYPRUS (pages 476-495) 

CONFIRMING that the arrangements applicable to relations between the Union and the 
Sovereign Base Areas after the withdrawal of the United Kingdom from the Union should 
continue to be defined within the framework of the Republic of Cyprus' membership of the 
Union,  

Yet more evidence that the UK will remain a lower-case member of the EU after it withdraws (so 
it’s about as safe as any other withdrawal method). 

WHEREAS the Sovereign Base Areas should remain part of the customs territory of the 
Union after the withdrawal of the United Kingdom from the Union,  

NOTING the commitment of the United Kingdom not to create customs posts or other 
frontier barriers between the Sovereign Base Areas and the Republic of Cyprus  

CONSIDERING that on the basis of the arrangements laid down in this Protocol, Union law 
will apply in relation to the Sovereign Base Areas in certain policy areas of the Union 
following the withdrawal of the United Kingdom from the Union,  

HAVE AGREED UPON the following provisions, which shall be annexed to the Agreement 
on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the 
European Union and the European Atomic Energy Community ("Withdrawal Agreement"):  

 From Article 1 
2.  By way of derogation from Article 4(4) and (5) of the Withdrawal Agreement, the 
provisions of this Protocol referring to Union law or concepts or provisions thereof shall in 
their implementation and application be interpreted in conformity with the relevant case law 
of the Court of Justice of the European Union.  

The Articles referred to are on pages 11 and 12 of the WA. Article point 4(4) is similar to this 
point, with the addition of “handed down before the end of the transition period”. Article point 5 
also has similar same wording, with the addition of “handed down after the end of the transition 
period”. (For our comments, which relate also to this Article, see page 2 above.) 

 From Article 2 
1.  The Sovereign Base Areas, taking into account the Treaty of Establishment, shall be 
part of the customs territory of the Union. For this purpose, the provisions of Union law on 
customs and the common commercial policy, including provisions of Union law providing 
for customs controls of specific goods or for specific purposes, shall apply to and in the 
Sovereign Base Areas.  

Without prejudice to Article 6 of this Protocol, the United Kingdom shall be responsible for 
the implementation and enforcement of Regulation (EC) No 866/2004 in relation to the 
Sovereign Base Areas in accordance with the provisions of that Regulation.  

 From Article 6 
The provisions of Union law on agriculture and fisheries in Title III of Part Three TFEU and 
acts adopted pursuant to those provisions, as well as the veterinary and phytosanitary 
rules adopted in particular pursuant to point (b) of Article 168(4) TFEU, shall apply to and in 
the Sovereign Base Areas. 

This Protocol treats the Sovereign Base Areas of the UK as, for all intents and purposes, part of 
Cyprus and therefore as under the jurisdiction of the EU and the CJEU. It astonishes us that a UK 
government would assent to this.  

PROTOCOL ON GIBRALTAR	(pages 496-503) 

RECALLING that the United Kingdom is responsible for Gibraltar's external relations, and 
that Union law is applicable to Gibraltar to the extent provided in the 1972 Act of Accession 
by virtue of Article 355(3) TFEU,  
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STRESSING that the orderly withdrawal of the United Kingdom from the Union in relation 
to Gibraltar implies that any potential negative effect on the close social and economic 
relations between Gibraltar and the surrounding area, in particular the territory of the 
municipalities that make up the Mancomunidad de Municipios del Campo de Gibraltar in 
the Kingdom of Spain, is adequately addressed,  

ACKNOWLEDGING the benefits for the economic development of the area arising from the 
free movement of persons under Union law, which will continue to apply during the 
transition period, 

This and what follows amount to a continuing imposition on the sovereignty of the UK. 

HAVE AGREED UPON the following provisions, which shall be annexed to the Withdrawal 
Agreement:  

 From Article 1 

3.  Spain and the United Kingdom shall establish a coordinating committee as a forum for 
regular discussion between the competent authorities to monitor matters relating to 
employment and labour conditions.  

 From Article 2 

Union law on air transport which did not apply to the Gibraltar airport before 30 March 2019 
shall only become applicable to the Gibraltar airport from the date established by the Joint 
Committee. The Joint Committee shall adopt the decision thereon upon notification by the 
United Kingdom and Spain that they have reached a satisfactory agreement on the use of 
the Gibraltar airport.  

So in this respect also the Joint Committee has authority over the government of the UK (see our note 
on page 12 above). 

 From Article 2 

2.  The international standards of the Group of Twenty (G20) and of the Organisation for 
Economic Co-operation and Development (OECD) relating to good fiscal governance, 
transparency, exchanges of information and harmful tax practices and in particular the 
economic substance criteria established by the OECD Forum on Harmful Tax Practices 
shall be complied with in Gibraltar, with a view to Gibraltar's participation in the OECD 
Inclusive Framework on base erosion and profit shifting (BEPS). 

 From Article 4 
Spain and the United Kingdom shall establish a coordinating committee as a forum for 
regular discussion between the competent authorities of issues concerning in particular 
waste management, air quality, scientific research and fishing. The Union shall be invited 
to participate in the meetings of that coordinating committee. That coordinating committee 
shall report to the Specialised Committee on a regular basis.  

 From Article 5 

Spain and the United Kingdom shall establish a coordination committee as a forum for 
monitoring and for coordination between the competent authorities of any questions related 
to cooperation in police and customs matters. The Union shall be invited to participate in 
the meetings of that coordination committee. That coordinating committee shall report to 
the Specialised Committee on a regular basis.  

Unabashed imposition on the UK’s sovereignty. And complete abdication of its sovereign 
responsibility by the UK Government in agreeing to this. 

________________________________________ 

ANNEXES (pages 504-585) 

ANNEX I, Social Security Coordination, Part I, Decisions and Recommendations of the 
Administrative Commission (pages 505-511) 

Another list, this time of Recommendations, Decisions, applicable legislation, etc. 
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ANNEX I, Part II Acts referred to (pages 512-514) 

Does what it says, lists the Acts referred to, with the assumption that the UK will continue to abide by 
them. 

ANNEX I, Part III Adaptations to Regulation (EC) No 883/2004 and Regulation (EC) No 
987/2009 (pages 515-528) 

The provisions of Regulation (EC) No 883/2004 shall, for the purposes of this Agreement, 
be adapted as follows:  

Also does what it says; mostly additions to existing Regulations, to bring them into line with the WA 
on the relations between the ‘ex-member’ UK and other member states. 

ANNEX II, Provisions of Union Law referred to in Article 41(4) (pages 529-530) 

Nine Directives and one Regulation, including this: 

7. Chapter II of Council Directive 88/407/EEC of 14 June 1988 laying down the animal 
health requirements applicable to intra- Community trade in and imports of deep-frozen 
semen of domestic animals of the bovine species. 

Yes, this illustrates the level of detail into which the WA goes. 

ANNEX III, Time Limits for the Situations or Customs Procedures referred to in Article 49(1) 
(pages 531-532 and p.82 for Article 49) 

ANNEX IV, List of Networks, Information Systems and Databases referred to in Articles 50, 53, 
99 and 100 (pages 533-546 and A-50 p.84, A-53 p.87, A-99 pp.168f, A-100 p.170) 

2. The United Kingdom's access to any given network, information system or database 
shall be limited in time. The respective time period is indicated for each network, 
information system or database. Where exchanges of information between customs 
authorities would be required for the implementation of procedures in accordance with 
Article 49 once electronic data-processing is no longer possible in accordance with this 
Annex, alternative means for the exchange and storage of information shall be used.  

Footnote 1, page 541 

For the purposes of this Annex, "reciprocal access" means that the United Kingdom must 
ensure that Member States have the same access to such data in the United Kingdom as 
the United Kingdom and the Member States have to such data in the Member States.  

ANNEX V, Euratom (pages 547-551 and A-84 p.144, A-148 pp.247-249) 

At the end of the transition period, the European Commission shall transmit to the United 
Kingdom the final inventory of Euratom equipment and other property transferred.  

In accordance with Article 84(1) and Article 148, the United Kingdom shall reimburse to the 
Union the value of that equipment and other property, calculated based on the value 
assigned to that equipment and other property in the consolidated accounts for the year 
2020. The said value shall be communicated by European Commission to the United 
Kingdom upon its final regulatory approval. 

We may assume that the value will be calculated on behalf of the EU, disputed by the UK 
Government, taken up by the Joint Committee, handed over to the CJEU and confirmed by that body, 
all in accordance with this Withdrawal Agreement. 

ANNEX VI, List of Administrative Cooperation Procedures referred to in Article 98 (pages 552-
554 and A-98 on p.167) 

ANNEX VII, List of Acts/Provisions referred to in Article 128(6) (pages 555-559 and A-128 
pp.201-203) 

ANNEX VIII, Rules of Procedure of the Joint Committee and Specialised Committees (pages 
560-568) 

 From Rule 1 
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1. The Joint Committee shall be co-chaired by a Member of the European Commission and 
a representative of the Government of the United Kingdom at ministerial level, or by high-
level officials designated to act as their alternates.   

 From Rule 10 

1. Unless otherwise decided by the co-chairs, the meetings of the Joint Committee shall be 
confidential.   

ANNEX IX, Part A Rules of Procedure for Dispute Settlement (pages 569-580 & 41 Rules) 

Detailed rules, including: 

From VI, Operation of the arbitration panel: 

16. The chairperson of the arbitration panel shall preside over all its meetings. The 
arbitration panel may delegate to the chairperson the authority to make administrative and 
procedural decisions.   

ANNEX IX, Part B Code of Conduct for Members of Arbitration Panels (pages 581-585) 

Details again, including: 

2. Every candidate and member of an arbitration panel shall avoid impropriety and the 
appearance of impropriety, shall be independent and impartial, shall avoid direct and 
indirect conflicts of interests and shall observe high standards of conduct so that the 
integrity and impartiality of the dispute settlement procedure is preserved.  

10. No member of an arbitration panel shall disclose a ruling of the arbitration panel or 
parts thereof prior to its publication in accordance with this Agreement.  

____________________________________________ 

Conclusion 
Repeating what we said in the second paragraph on page 1 of this analysis and interpretation of the 
Withdrawal Agreement (still in draft on 5th December 2018): 

“What we have done here, as many other commentators have not done, is to pick out key elements 
from the Articles and give our reasons why we believe that the UK Parliament should reject this 
proposed agreement (and why the UK Government should already have rejected it).” 

This WA is neither a proper withdrawal from the EU nor is it a satisfactory legal basis for a transition 
to an unspecified future relationship between the UK and the EU. A major problem is the imposition 
this WA makes any such future relationship. 

The European Union is primarily a political project. Union law and its guardian, the CJEU, are the 
means by which a federal government continues to be stealthily imposed on the citizens of Europe and 
their, mostly, democratically elected governments. The acceptance of this WA by the UK Government 
indicates its passivity in the negotiations and, perhaps, its connivance with the aim of the EU. 

The Project should be wound down before it collapses under the weight of its own contradictions and 
deceits. Meanwhile the UK should remove itself completely from under its thumb. 

 


